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INTRODUCTION

The Brazilian legal system was developed based on Roman law. As a
Roman legal system, the rule of law in Brazil focuses on the ordinary person
and the private relations between individuals. The philosophy behind the
system is the sense of justice and morality present in all civil code legal
systems.1

While Brazil was colonized by the Portuguese, who introduced civil law
to the country, the American legal system was shaped in accordance with the
common law applied by English settlers. The common law system was
originally developed in the U.S. as a direct link to the power of the British
Empire. The common law was developed to organize life in society so that a
judge only had power to intervene in a conflict between people when public
order was threatened. The sense of justice and morality so present in the civil
law was superseded by the sense of societal organization under public control
in the common law legal system.2

In the modern age, the world seems to be one. The technology of
information and the increase of commercial transactions between different
countries and cultures has been the main reason for the deep transformation
experienced by the international community. Consequently, the essence of
both systems has been changed and it is more common to see characteristics
of one system present in the other.3 The Brazilian legal system is no longer
considered a pure Roman system and the rules encoded are no longer
considered the only one source of law. Modern Brazilian legal scholars have
given more importance to the study of court precedents as a method of legal
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development. Some court decisions have been so important to Brazilian law
that they have actually had the power to change the law.

In the same sense, over the past several years, American common law has
been developing under a legal concept different from the original system
introduced by Britain. We can find several rules encoded by the American
legislature and applied in court decisions. For example, the Commercial and
Debtor-Creditor Statute, the Bankruptcy Code, and the Consumer Credit
Protection Act have recently been studied in American law schools as sources
of American law. According to the scholar Richard Newmann,

a common law country has two types of sources of law: judicial precedent, on one hand,
and, on the other, statutes and statutes-like material, such as constitutions, administrative
regulations, and court rules [. . .] [I]n English common law, courts were the original
lawmakers, and legislatures arose afterward, acquiring the power to make new law and
to change law already made by courts. Courts, of course, retained the ultimate power to
enforce all law. And, because of interpretation is essential to enforcement, courts used
their power to limit the effect of intrusive statutes, which judges treated with suspicious
and even condescension until well into this century.4

Under this new legal reality, there is been no longer a material difference
between the civil code and the common law legal system. Similar cases have
received similar final decisions comparing when democratic jurisdictions with
different legal systems. The sense of justice has been considered equal in
countries with democratic principles.5

Thus, this paper will discuss the importance of judicial precedents in the
development of the Brazilian Law in a global context. After proving the
importance of judicial precedents, this paper will hold that the study of court
decisions is a recommend method of teaching law inside universities.
American legal reasoning might be a good method of studying and developing
law even in Brazil, a civil law country.

The discussion will mainly focus on Brazilian commercial law. It will be
demonstrated that judicial precedents have had a significant influence on the
development of Brazil commercial law. In a civil law system, commercial law
is the body of law concerned with all legal entities created with the scope to
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conduct business in the country6 and may be also called corporate law.7 For
this reason, commercial law is considered a legal tool for the economic
development of a capitalist country.8 And as a tool for increasing capital,
commercial law requires less strict rules and much more flexibility for the
courts to decide any conflict arising inside or outside of corporations.

I. THE COMM ERCIAL LAW

A. The Origin of Commercial Law

Most scholars say that the first rules of commercial law for western
civilization originally appeared in the Roman Empire, around the 1st century
B.C. The terms mercatura (market) and commercium (business) first appeared
during this period.9 At that time, Rome was the center of commerce and
therefore received goods from all over the world, especially grain that had
been shipped from Asia to Rome.10

Even though the commerce of goods was present in the Roman Empire,
it was only during the Middle Ages that commercial law appeared as an
independent body of law. During the Roman Empire the legal compilations by
Justinian, the Corpus Juris Civilis, had been considered effective enough to
rule the business relations between private parties. However, during the
medieval ages, society felt the need to organize the life of businessman, and
the consuetudini11 had a great impact on the development of the law of
merchants.12 The commercial law arose out of usages and customs of Italian
merchantmen. At that time, Italian Merchant Courts13 had the authority to
recognize usages and customs as principles and rules of actions so that the
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decisions provided by the courts were the real origin of the commercial law
and are still applied by western civil law systems.14

B. The Commercial Code in Brazil

By the time Brazil was becoming independent of Portugal, in 1823, the
country adopted the Commercial Code of Napoleon15 as the body of
commercial law.16 The Commercial Code of Napoleon was edited in 1808 and
was adopted as law by others European countries, such as Belgium, Greece,
Holland, Italy, Spain, Portugal, and some South America countries due to
Napoleon’s imperialism.17 Decisions of Merchant Courts and famous scholars’
opinions were both used as legal authority by the French legislature during the
Napoleonic Empire. The Napoleonic Code’s purpose was to compile all the
rules of most European courts in order to make them easily enforced
throughout the whole of continental Europe.18

The first Brazilian commercial code was dated in 1850 and, according to
Brazilian scholars, was the first adopted in all of the Americas and drew from
the French Code of 1808, the Spanish Code of 1829, and the Portuguese Code
of 1833.19 The Brazilian Code of 1850 was only revoked by the Brazilian Civil
Code of 2002, which joined the civil and commercial law into one code. This
Brazilian law unification followed the European civil law system’s tendency
to have only one code for all private law.20 However, this unification does not
mean that commercial law disappeared in favor of civil law. The Civil Code
of 2002 has one part dedicated to corporate law. It means that the civil code
keeps in its body the commercial law of Brazil, providing rules that concern
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to the legal entities (corporations and partnerships) with social and economical
scopes to develop the Brazilian capitalism.21

C. The Brazilian Commercial Law Legal Sources

One of the most legendary Brazilian commercial scholars is a professor
of commercial law at the Law School of Federal University of Paraná State,
Professor Rubens Requião. In his book “Course of Commercial Law,” he
argued that the first source of the commercial law is the law stated in the form
of a code or statute. According to Requião, the commercial law of Brazil must
first follow the legislative law and can rely on national usages and customs
only as a secondary source. Requião taught that

[b]y the reasoning of having been a customary law, founded in the style of medieval
merchantmen, the commercial law keeps traditionally usages and customs as a subsidiary
rule. The codes rising in the 19th century had complied usages and customs incorporated
by the original Boards of Trade in Italy. The legislators of the Boards of Trade did not
therefore unknown or not recognize the technical capacity of the merchantmen to create
their own rules for development of their business.22

Some articles of the former commercial code provided usages and
customs as sources of commercial legal transactions.23 Furthermore, the
Supreme Court of Brazil has ruled that usage and customs contribute to the
law of merchants. In a case before the Supreme Court addressing imputed
liability for damages, the Court held in accordance with the usage of trade and
it considered the beginning of a requested performance a reasonable mode of
acceptance to the law.24

Since the scope of this paper is to demonstrate the enlarged effect of the
Brazilian courts’ decisions, it is worth pointing out that judicial precedents
have developed the commercial law even in a civil law system such as Brazil.
The technical capacity or technical knowledge of merchants must be
recognized to develop of the commercial law, and Brazilian courts have begun
doing so. Some recent Brazilian scholars, have said that “[l]aw is a word that
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means (i) rule; (ii) decisions and (iii) legal structure (. . .) Studying law only
as rule is, however, partial and incomplete.”25

Thus the law, even in a civil code legal system, is not only the law stated
by the legislature in the body of statutes or codes. It also includes the
precedent of courts because it is also considered law for historical reasoning
by the major scholars, and an important legal reasoning to the legislature,
lawyers, and students of law.

D. The German Law and the Science of Positive Law Scholar

The idea that law is only rules stated by the legislature in a body of
statutes or codes came from the positive law philosophy mainly derived from
German and Austrian scholars. According to positive law, the law is only that
which is “actually and specifically enacted or adopted by proper authority for
the government of an organized society.”26 Even though the influence of this
concept of law in the western world is considerable, the history and the
practice of law have not accepted positivist legal theory completely enough
to explain the “Science of Law.”

Historically, the influence of Roman law on the law of Germany was also
very significant. In 1495, during the imperialism of Maximiliano, German
jurisprudence reached some importance in the whole country. The same
philosophy appeared in Germany in the 18th and 19th centuries with the study
of law being isolated to the morality and customs applied during several
centuries in other countries of continental Europe.27

One famous and classic German jurist, Rudolf von Jhering, introduced the
concept of jurisprudence as “a science to be utilized for the further
advancement of the moral and social interest of mankind.”28 Jhering defined
the law as a “complex of legal effected rules of a specific State.”29 Under this
concept, Jhering isolated rules stated by the legislature from rules issued by
courts. For Jhering, only encoded rules are a part of the “Science of Law.”30
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The judicial decisions, in accordance with Jhering’s theory, are the application
and/or interpretation of the law in an individual case drawn from society.

Jhering’s legal philosophy influenced Hans Kelsen, an Austrian-
American legal philosopher, who influenced all new constitutions of western
countries. According to him, “a theory of law should validate and give order
to law itself. By ‘pure’ he meant that a theory of law should be logically self-
supporting and should not depend on extralegal values.”31 In his theory of pure
law, Kelsen defended the science of jurisprudence, reasoning that “[t]he courts
of justice rule on individual law; however, under a judicial order which
institutes the legislative power or recognize customs as fact of law, courts of
justice should apply the general law previous enacted by Legislative or by
customs. Judicial decisions are the continuation of the creation of law process,
not the start.”32

Kelsen’s legal methodology was very important in consolidating the
democracy and legality in most civil law countries. This was a positive aspect
of the Kelsen’s Pure Theory of Law. Notwithstanding, in the middle of the last
century, German jurists have admitted Roman law as always presented in
German’s legal institutes, as well in France, Austria, and other countries that
have suffered the deep influence of Roman law in their legal systems.33

Such acceptance was very important to the study of law (including the
meaning of legal precedent) in the civil law legal systems. In accordance with
the scholars of 19th century, the law is a product of popular interest.34 In this
aspect, David has already held that “customs carry out an important function;
they are the structure upon the law creation and provide instructions for
legislator, judges, and scholars to apply them in accordance with the law.”35

This is the current legal opinion in Brazil.36 During the last century,
customs have influenced decision makers and even the legislature. In addition,
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judicial decisions have been taken a position of ruling the law, mainly in the
commercial sphere, as we can see in the two precedents discussed below.

III. SOME RELEVANT CASES THAT RULED THE COMM ERCIAL LAW

A. The Disregard Legal Entity Theory

In the Appeal to the Supreme Court of Justice,37 the Minister of the
Supreme Court of Justice, Ruy Rosado de Aduiar, applied the theory of
disregard legal entity in order to impute liability to the shareholders of a share
company for whose acts they were responsible. In the opinion of the judge that
decided the case, the legal entity in fact has not existed. The shareholders had
used the legal entity with the scope to perform acts against the law and benefit
themselves. The judge reasoned the theory of disregard legal entity was based
on Kant’s theory and accepted by the America legal system. Since there was
not a law stated by the legislature which allowed the application of this theory,
the Supreme Court of Justice held that the Brazilian Courts of Justice had the
power to disregard the existence of any legal entity whose acts had been in
fact performed by shareholders, or directors of the company against the law.38

Later, the Brazilian Civil Code of 2002 was amended to include Article
50 with the purpose of giving legal authority to several judicial decisions that
had been based on the theory of disregard legal entity all over the country.
Article 50 of the Brazilian Code states that a judge, in case of parties’ or
Prosecutor’s claiming, might consider a legal entity as if it has not existed for
liability purpose. In such event, the shareholders or the administrators of the
legal entity might be personal liable for the legal entity’s liability due the
fraud against law committed in fact by them, not by the legal entity.

The theory of disregard legal entity was discussed by many good
scholars.39 The judicial decision mentioned above was also a case discussed
by jurists and used by the jurisprudence as precedent for other several
decisions taken in the future.
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B. The Law of Corporate Reorganization—Parmalat Case

Other recent relevant judicial decision that made rule in the Commercial
Law of Brazil was the decision hold by the Justice of São Paulo State, dated
February 11, 2004, in the case of Parmalat Brasil S/A.

Parmalat Brasil S/A is a corporation held in Brazil in accordance with the
Brazilian Commercial Law. Parmalat Brasil has been for many years a well
branded dairy company in Brazil. The main and controller stockholder of
Parmalat Brasil was Parmalat Finanziaria S.p.A, a corporation held in Italy
under the Commercial Law of Italy.40

In December of 2003, Parmalat Finanziaria S.p.A initiated legal
proceedings requiring reorganization of the company, and the President and
Financial Director of the company were arrested in Italy due to fraud against
the international and national financial system. All the news about Parmalat
Finanziaria published in newspapers and magazines all over the world brought
economical instability to the business of Parmalat in Brazil. Before this fact,
the company in Brazil had been doing well and all security internal business
procedures had been done for the warranty of investors. As result of the fraud
in Italy, the share price of Parmalat Brasil plummeted and the creditors of
Parmalat Brasil started to call for guarantees that Parmalat Brasil would not
enter into bankruptcy.41

In that time, the main problem was the former national bankruptcy. This
law was totally disbelieved by attorneys and scholars, and did not provide
legal support for a multinational company that might have difficulty due to a
temporary economic problem. It did not help the company either to continue
its business or keep the workers employed in their activities.

For this reason, the judge of the legal process Banco Sumitomo v.
Parmalat Brasil S/A, in February of 2004, decided to apply a new bankruptcy
law that had not been already enacted by the legislature and approved by the
President of Brazil. In his reasoning, the judge held a

judge is not a employer who must live closed, out of the world, and out of current reality,
merely watching facts happening around him, as a shadow of principal actors of the
social life [. . .] Following the French Government opinion about the company crises, it
is not sufficient to be jurist, it is important to be realist, with the purpose of thinking
about life condition in the modern world where has developed very important economical
activities.
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In this way, the judge of São Paulo jurisdiction ordered to application of
the draft of law 4376/93 in order to give Parmalat Brasil the right of
reorganization under the new worldwide concept of bankruptcy law.42 And
because of this judicial order, Parmalat was able to reorganize itself and
remain active in world business.

This controversial decision created a large discussion in the Court of
Appeal, and is a good example of the new function of justice in Brazil. In fact,
this decision provides reasons for enactment of the new bankruptcy law in
February 9, 2005, and a good case to be discussed by professors.

IV. LEGAL METHODS OF ARGUMENTATION

Working with judicial precedents in a law school has still been a
challenge for a law professor in Brazil. Even though the Courts of Justice have
been using precedents in the reasoning of their decisions, law schools in Brazil
are used to working with objective and empirical methods of study. In law
schools, Brazilian professors traditionally lecture their fields and their theories
under an empirical philosophy.

However, the practice of law in the judiciary and the legislature has
demonstrated a deep and quick transformation of practical law that legal
theories in the classroom might not be able to keep up with. Law professors
have an obligation to teach this transformation and change the method of their
teaching in order to have much better results to their lectures.

Some European scholars have defended the legal reasoning applied in the
common law legal system. According to Atienza, “[w]orking with cases is a
necessary legal method to the law, even though it is considered unperfected
in other circumstances. The jurist uses the law with open rules that might
change case to case. The law shall be opened to permit further legal opinions
that might be different to the previous one.”43

Thinking this way, the objective and empirical method of studying law is
not as effective since students do not learn to critique whether a legal rule is
correct and can be applied in further cases. They do not have the legal
reasoning skills to truly practice law because they have been trained to answer
tests according to the opinions of the lecturers, not according to what they
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think is actually fair. In this method, they spend hours memorizing theories but
not learning both sides of an argument.

In American law schools, the students spend hours reading cases that,
unlike textbooks, have neither instructions nor explanations that will serve to
answer the question posed. Then, they engage in a Socratic discussion with
their teacher and classmates and ultimately discover on their own that a
proposition is self-evident only if it must be true because its opposite is
unthinkable.44

V. CONCLUSION

This paper stressed the similarities between the common law and the civil
law system. Special emphasis could be given to the important function
assumed by the judicial precedents in both systems. The civil law is no longer
based only on the statutory rules enacted by the legislature. Judges dealing
with commercial issues have handed down more flexible decisions. The
purpose of such flexible decisions has been only to provide a judicial support
more adequate for the current reality of the world than simple statutes alone
can provide. It has also been demonstrated that the common law is also not a
pure case-based law. Some statutes, acts, and codes have been organized in
order to provide more objectivity to some circumstances of life in society.

These considerations call for the introduction of more flexibility and less
dogmatism in Brazilian law schools. Even in a civil law system, the Socratic
method of teaching could be useful for the student to understand the meaning
of the law. Working with precedent can be difficult in the beginning for a
professor not prepared to provide legal support for an unthinkable discussion.
But, it will be much more useful for the student to learn how to analyze and
think in the relative safety of a classroom under the watchful eye of a
professor, even if the only goal is to awaken their understanding. Using a
judge’s methodology from the start of law school seems more effective than
trying to learn the skill later.

Notwithstanding, working with statutory law, professors cannot abandon
the empirical logic adopted by the legislature to rule the law. The lecturer
should follow the more relevant legal theories in order to stimulate student
understanding of the meaning of the law or the interest of the legislature in a
specific area of law.
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Since there are two sources to develop the law in both systems, a
professor of law should have the sensibility to apply a mixture of both
reasoning methods in their lectures. According to Atienza, the law should be
on one hand a system of rules, and on the other hand a system of procedures
that allow for different analysis and reasoning. However, to create an
authentic general theory of law that reaches both systems and that arrives at
a “theory of society,” it is necessary to develop the dynamism of legal
reasoning as demonstrated in this paper.45 It is important to open the limit of
national law to allow comparative law, which has shown to be very
constructive to the development of the “science of law,” in accordance with
the current life of a worldwide society.
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